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In the United Stales Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF

AMERICA,
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VS

WILLIAM A. COUGHANOUR,
Defendant in Error

Reply Brief of Plaintiff in Error.

The counsel for defendant in error in their brief

contend:

First—That the plaintiff's pretended exception

to the charge, or that portion thereof set forth in the

bill of exceptions, is not sufficient to authorize this

Court to consider said exceptions, and because the



exception taken is a blanket exception not pointing-

out specifically the particular portion of the charge

excepted to.

Second—That the exception taken to the Court's

refusal to give the instructions requested by the

plaintiff, is not sufficiently specific to justify consider-

ation thereof by this court, and because they fail to

point out the specific portion of the requested charge

to which exceptions were taken.

As to the contention of counsel for defendant in

error that the exceptions to the Court's charge were

not taken before the jury retired, the bill of excep-

tions shows to the contrary. Said exceptions were

taken before the jury retired. (Transcript, p. 59.)

In regard to the two propositions of the counsel

for defendant in error, counsel cite various cases in

support of their contention that the bill of exceptions

does not conform to the rule of the Court and the

law.

We respectfully submit that the cases cited do not

in any way have any bearing upon the propositions

involved in this case.

In the case of Price vs. Panhurst, et al, (53 Fed.

312), cited by counsel for defendant in error, the Bill

of Exceptions contained the entire charge in plain



violation of the rule ot the Court, and then made an

exception to the whole of the charge. The charge

contained different propositions. The Court prop-

erly held that where the Bill of Exceptions contained

the whole charge, an exception to said whole charge,

and which failed to set forth the specific portion of

the charge excepted to, would not be considered.

In the case of Beaver vs. Taylor, (93 U. S. 46),

there was a series of requested instructions upon en-

tirely different subjects and there was a general ex-

ception to the whole series.

In the case of Moulor vs. Insurance Company, (111

U. S. 333), the different instructions were presented

as one request and the exception was general as to

the action of the Court in respect of all of them.

In the case of Block, et al vs. Darley (140 U. S.

238), the instructions in full were given and an excep-

tion was "to all and each part of the charge/' and the

Court held that "the exception gave no information

whatever as to what was in the mind of the except-

ing party and, therefore, gave no opportunity to the

trial court to correct any error committed by it."

In the case of Western Assurance Company vs. Polk

(104 Fed. 650), the Bill of Exceptions set out the

entire charge and the exception to the entire charge



was general. In all the cases cited the Bill of Excep-

tions contains the entire charge of the Court and the

exceptions taken were general, or the exceptions were

general to a great number of instructions upon dis-

tinct propositions.

In making up the Bill of Exceptions we submit we

have followed the rule of this Court, which is as fol-

lows:

"The Judges of the circuit and district courts shall

not allow any Bill of Exceptions which shall contain

the charge of the Court at large to the jury in trials

at common law, upon any general exception to the

whole of such charge. But the party excepting shall

be required to state distinctly the several matters of

law in such charge to which he excepts, and those

matters of law, and those only, shall be inserted in

the Bill of Exceptions and allowed by the Court."

In this case the several exceptions to the ruling of

the Court in the matter of instructions given and in-

structions refused were in regard to the construction

of the Act of Congress of June 3, 1878, pertaining to

the cutting of timber on mineral lands:

1. As to the construction of the Act by the Court

defining the meaning of the term "mineral lands."

i
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2. Whether a certain rule and regulation, made

in pursuance of the provisions of said act, governing

the cutting of timber on mineral lands, was a valid

rule which the Court would enforce.

In regard to the first point, the Court instructed

the jury as to the proper construction of said Act of

Congress, so far as it pertains to the meaning of

the term " mineral lands'' as used in said Act. Coun-

sel for plaintiff called the Court's attention to those

particular portions of the Court's charge dealing with

this definition. Those particular portions were set

out and exceptions were specifically taken to each of

said portions. In construing the meaning of a stat-

ute by a court to a jury it would be impossible to

specify more particularly the portion of the Court's

charge than that which we have set out in our bill of

exceptions, either in justice to the trial Court, our-

selves, or this Court called upon to review that con-

struction of the act in question. We have set out the

exact language of the court in construing such stat-

ute. In the portion of the Court's charge to which

exceptions were taken, but one subject was treated

of and that was the meaning of the term "mineral

lands " as used in the Act of Congress in question. A
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fair understanding- of the meaning- of the trial Court's

instructions upon this one subject could not be reach-

ed without reading and weighing the entire para-

graph.

Our view, in this respect, is fully sustained by the

decisions in the following eases:

Edgington vs. United States, 164 U. S. 36+.

What Cheer Coal Co. vs. Johnson, 56 Fed. 811.

In the case of the What Cheer Coal Company vs.

Johnson (56 Fed. 811), the Circuit Court of Appeals,

of the Eighth Circuit, whose decision in the case of

Price vs. Panhurst (53 Fed. 312), the counsel for de-

fendant in error invokes in support of their conten-

tion, holds as follows:

"It is contended that the erroneous instruction of

the Court was not properly excepted to, and the rule

is invoked that where an exception is taken indiscrim-

inately to a portion of the charge embracing several

distinct propositions, some of which are sound, and

the attention of the Court is not called to the errone-

ous instruction, the Appellate Court will not notice it.

(Price vs. Panhurst, and case, cited).

"The purpose of this rule is to call the attention of

the trial court sharply to the parts of the charge com-

plained of before the jury retires, to the end that the



Court may then have an opportunity to explain, mod-

ify or correct its charge if an error has been inad-

vertently committed.

"The case at bar does not fall under the ban of this

rule. The charge of the Court occupies more thaii

12 pages of closely printed pages of the transcript

and on four of these pages we lind instructions re-

ferring to the liability of the defendant for the acts

of Ford as its vice-principal. Before the jury retired,

the defendant excepted in the words below to that

paragraph of the charge which treats at greatest

length of the distinction between a fellow servant and

a vice-principal. * * * * * »

"This was a fair compliance with the rule. In

taking an exception to the charge of the Court upon

a particular proposition, it is not necessary to segre-

gate the remarks of the Court on that subject from

all other portions of the charge, and except to the

very words of the judge. It is sufficient if the prop-

osition complained of, and the ground of complaint,

are clearly called to the attention of the Court."

In the case of Edington vs. United States supra,

the trial court instructed the jury as to the ef-

fect they should give to the testimony showing the

defendant's good character. The Bill of Exceptions



set out at length the portion of the Court's instruc-

tions upon that subject, and in the Court's language,

and exception was taken to that entire portion of the

Court's charge upon the subject of good faith.

Objection was made to the exception to the whole

paragraph, and thus coming within the cited cases,

to the effect that exceptions are not well taken to the

entire charge or to large portions of a charge "if the

instructions, as to some of them, were sound."

The Supreme Court held that the objection was not

well founded. The Court, speaking through Justice

Peckham, says:

"The subject treated of in the paragraph is the

single one of the proper effect to be given by the jury

to the evidence of the defendant's good character. A
fair understanding of the meaning of the instructions

cannot be reached without reading and weighing the

entire paragraph. There would have been more

room for just criticism had the defendant taken ex-

ceptions to sentences or phrases detached from their

connections."

In the case at bar the proposition complained of

was the trial court's definition of the term "mineral

lands" within the meaning of the Act of Congress in

question, and the portions of the charge set out in the



Bill, and the exceptions thereto taken, were upon that

single subject of what Congress meant by the use of

the term "mineral lands" as used in the Act of June

3, 1878.

The second two requested instructions were upon

the single subject as to whether the said Act autho-

rized the Secretary of the Interior to make rules pro-

hibiting the cutting of timber on public mineral lands

for sale and traffic. Each instruction was specified

and was specifically set forth in the Bill of Excep-

tions, and exceptions were specifically taken to the

Court's refusal to give such instructions.

We submit that the portion of the Court's charge

upon the propositions complained of were clearly and

fairly called to the trial court's attention as required

by the rule.

There was no blanket exception taken to the entire

instructions, but only to those particular paragraphs

dealing with the one subject and the proposition com-

plained of.

In regard to the argument of counsel for defendant

in error, as to the correctness of the instruction of

the trial court as to the meaning of the term "min-

eral lands" contained in the Act of Congress, we refer

to our opening brief in this case.
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In regard to the argument of counsel for defendant

in error as to the authority given to the Secretary of

the Interior under the provisions of said Act to pro-

hibit the cutting of timber from public mineral lands

as an article of trade and commerce, we repeat what

was said in our opening brief. Counsel, while argu-

ing that the instruction of the trial court to the effect

that Rule 5 of the Rules and Regulations of the Sec-

retary of the Interior of January 18, 1900, is contrary

to the provisions of the Act of Congress in question

and, therefore, invalid, still argues that said Rule 5

is in harmony with the former rulings of the Depart-

ment and the original beneficent purpose of the Act

under which it was issued-

It is but necessary to call attention to the instruc-

tion of the Secretary of the Interior to the Commis-

sioner of the General Land Office (24 L,. D. 167).

The Secretary, in these instructions, in construing

the provisions contained in the two Acts of Congress

of June 3, 1878, and August 4, 1892, with respect to

timber cutting, held that the first of said Acts, the

Act of 1878, related to all mineral lands, but to none

of any other character, and permits the cutting of

timber on such lands for building, agriculture, mining

and other domestic purposes, but not for sale and

commerce.
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Secretary Francis, in the above instructions, takes

issue with the former rulings of the Land Depart-

ment as to the right to cut timber from mineral lands

for sale and commerce, and takes the position that

such cutting is in violation of the spirit and purpose

of said Act.

The Secretary says:

"In the instructions issued under act No. 1, June

30, 1882, it was' held that timber might be cut from

mineral lands for sale to citizens and bona fide resi-

dents of the States and Territories named in said act.

In the instructions of May 7, 1S86, (4 h. D. 521), the

cutting of timber for sale or commerce was forbidden,

but in those of August 5, 18S6, (5 L. D. 129), the

right to cut timber for sale was recognized. I can-

not agree with this latter position. The express

provision is that timber may be cut 'for building,

agriculture, mining or other domestic purposes.' If

it had been intended to make the timber on the pub-

lic lands an article of trade and commerce there should

have been inserted therein such provision as 'or for

sale to bona fide residents for such purposes.'

"The license given under this provision is in dero-

gation of the rights of the public and must therefore

be strictly construed and limited to the cases clearly
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and unequivocally specified in the act. The words

used do not include license to cut timber for the pur-

pose of sale, and such license can not properly be in-

cluded by implication. The proper construction

of these laws would seem to be: No. 1 relates to all

mineral lands of the United States, but to none of

any other character, and permits the cutting of tim-

ber on such lands for building, agriculture, mining

and other domestic purpose?, but not for the purpose

of sale and commerce; while act No. 2, as amended

by the act of 1892, relates to all non -mineral lands of

the United States in all public land states, and pro-

hibits the cutting of timber upon such lands, except

as therein provided."

"The effect of this act No. 1 as construed by. the

Department having, as you state, 'resulted in whole-

sale devastation of timber on such lands for purposes

of speculation and personal gain,' affords sufficient

reason for reconsidering the matter for the purpose

of correcting this evil if possible. Furthermore a

change of the ruling as to the construction of said

act could not affect any vested rights as it would sim-

ply operate as a revocation or limitation of the re-

stricted license to cut recognized under the construc-

tion heretofore given said act. There seems there-
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fore to be good reasons for changing the instructions

under said act, and no valid reason against such ac-

tion at this time."

" You will at once prepare instructions in accord-

ance with the views herein set forth to take effect

upon such future date as may seem proper, and sub-

mit the same for approval."

These instructions were subsequently carried out

in the Rules and Regulations of Jan. 18, 1900, and as

more particularly shown in Rule 5, which the trial

court now holds invalid.

Counsel contend that we would so construe the

Rules and Regulations as would change the force and

effect of the act of June 3, 1878, and we would empow-

er the Secretary of the Interior with legislative pow-

er sufficient to modify an act of Congress. Counsel

mistakes our purpose.

What we desire is that rules and regulations should

be promulgated by the Secretary of the Interior and

so construed as to carry out the plain purposes of the

act of Congress in question. In the cases cited in our

opening brief, we have shown that to the Secretary is

delegated by Congress the power to carry out the

purposes of the Congress in enacting the law by

making proper rules and regulations, governing and
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controlling the license there granted. Congress gave

the license to cut timber on public mineral lands for

certain purposes, but the history of the act plainly

shows that Congress intended the Secretary to con-

trol this license. We again submit that to permit

timber syndicates and timber operators to go upon

public mineral lands and indiscriminately and ruth-

lessly despoil valuable timber growing thereon, and

to grow rich and arrogant by wholesale traffic in such

timber, and at the same time have the Secretary of

the Interior, who is delegated with general super-

vision over our public land and timber interests,

powerless to prevent it, is to make the law a mock-

ery and is in plain violation of its spirit and its pur-

poses.

Respectfully submitted,

R. V. COZIER,

Attorney for Plaintiff in Error.


